Memorandum of Understanding
between
Argyll and Bute Council
and
Oban Community Harbour Development Association

Deliverable T1
Confirmation of harbour extents
Including clarification on public consultation as requested in ABC comment 'ABC5' relating to
the paragraph 4.2 of the original draft MOU prepared by OCHDA.

15 May 2021
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Introduction
This document contains the information requested by Argyll and Bute Council officers
relating to the harbour extents for the proposed Trust Port for Oban, together with the
clarification on the public consultation which the Council has also requested.
As illustrated by the content of the various extracts, emails and reports, the Council already
has all of the information presented in this document.
With the single exception of the 2017 email from the Council's Legal Services Manager, all
of the information in this document has also been 'through' the Oban Bay Management
Group. Additionally, specific documents (particularly those relating to the public
consultation) have been sent directly to Transport Scotland and, in some cases, the MCA.
In addition to already being in the possession of Council Officers the majority of the
information (excluding most of the emails) is included on the Oban Harbour website which is
managed by the Council.
The document presents the material in three sections:
1.

The proposed seaward extents, including detail on the public consultation and the
OBMG involvement in this. With the exception of the Council, all members of the
OBMG submitted a response to the consultation;

2.

Jurisdictions within Oban Bay, based on assessments undertaken by both the
OBMG and OBSG, and including material provided by the Council's Legal Services;

3.

The SE boundary between the CMAL 'nested' SHA and the rest of the Harbour.
This was the only boundary on which consensus had not been reached between
CMAL/OBMG and OBSG in the reports presented in Section 2.
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1 Seaward Extents
1.1 Email sent to OBMG members in advance of meeting on 3 November 2020
From: Tony Bennett <ambennett@outlook.com>
Sent: 03 November 2020 13:27
To: Paul Jennings <paul.jennings@calmac.co.uk>; Phil Day <PhilD@nlb.org.uk>; Ewen Mackerchar
<EwenM@nlb.org.uk>; Mike Brew <michael.brew@hotmail.co.uk>; Clark, Stewart
<Stewart.Clark@argyll-bute.gov.uk>; McKenzie, Vicki <Vicki.McKenzie@argyll-bute.gov.uk>;
Karl.Zaczek@transport.gov.scot <Karl.Zaczek@transport.gov.scot>; John MacAlister
<john@jmacoban.co.uk>; Ramsay Muirhead <Ramsay.Muirhead@cmassets.co.uk>; David McHardie
<david.mchardie@cmassets.co.uk>; Cameron MacPhail <cameron.macphail@calmac.co.uk>; Scott
Goodwill <scott.goodwill@calmac.co.uk>; Martin.Ritchie@transport.gov.scot
<Martin.Ritchie@transport.gov.scot>
Subject: Re: Oban Bay Management Group meeting 14:00 3 Nov 20 agenda

Afternoon folks
John has asked me to pass on his apologies for this afternoon, and also for the late notice.
He is apparently tied up in Brexit discussions with ministers etc, and sounded to be even
more frazzled than usual.
I attach FYI a copy of some chartlets that I intend to refer to later this afternoon.
Best wishes
Tony

1.2

The following two pages contain the two pages which were circulated
with the above email. These are the chartlets referred to in the email above.
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1.2 Proposed northern harbour extent (included in the public consultation)
 0.75nm radius from North Spit
light - blue arc
 Boundary with Oban (Kerrera)
marina - purple line. The area to
the west of this line is to be
excluded from the harbour
authority area
The seaward boundary options have been
drawn up following very preliminary discussions
with the MCA, UKHO and Transport Scotland.
As drawn they serve to include the two large
ship anchorages which already exist outside
Oban Bay (all four are marked on the chart),
thereby enabling the new Harbour Authority to
manage the use of these facilities and the
transfer of passengers to and from the shore.
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1.2 Possible options - southern harbour extent (included in the public consultation)
Alternative option: 1 nautical mile radius from Rubha Seanach - green line
Existing limit of Code of Practice - purple line
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1.3 Extract from minute of OBMG meeting held on 3 November 2020
The minute also confirms that the ABC Marine Operations Manager was present at the
meeting
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1.4 Email sent to OBMG members on 21 November 2020 advising that the
consultation was underway
In addition to advising that the consultation was now 'live', and providing a link to this, the
email also asked OBMG members to provide a response on behalf of each organisation.
As a courtesy the UKHO and MCA were also advised that the consultation was underway.
Whilst replies were received from CMAL, CalMac/CFL, NLB and Transport Scotland no reply
was received from Argyll and Bute Council.

From: Tony Bennett <ambennett@outlook.com>
Sent: 21 November 2020 22:46
To: Paul Jennings <paul.jennings@calmac.co.uk>; Scott Goodwill <scott.goodwill@calmac.co.uk>;
Cameron MacPhail <cameron.macphail@calmac.co.uk>; Phil Day <PhilD@nlb.org.uk>; Ewen
Mackerchar <EwenM@nlb.org.uk>; Mike Brew <michael.brew@hotmail.co.uk>; Clark, Stewart
<Stewart.Clark@argyll-bute.gov.uk>; McKenzie, Vicki <Vicki.McKenzie@argyll-bute.gov.uk>;
Karl.Zaczek@transport.gov.scot <Karl.Zaczek@transport.gov.scot>;
Martin.Ritchie@transport.gov.scot <Martin.Ritchie@transport.gov.scot>; Ramsay Muirhead
<Ramsay.Muirhead@cmassets.co.uk>; David McHardie <david.mchardie@cmassets.co.uk>
Subject: OCHDA outer harbour extent consultation
Evening folks

As I mentioned at our last meeting the OCHDA consultation on the proposed harbour
seaward limits is now live on the OCHDA web site at https://ochda.scot/consultations/
I have been asked to request that each company/organisation of the OBMG gives a
'corporate' response to the consultation, although you are obviously all welcome to give
your own views as well. (Whilst I am aware that writing to the whole OBMG group is
perhaps a bit of overkill I don't want anyone to feel left out.)
By means of an update we had another meeting with Burness-Paul last week and things are
beginning to move forward with a bit more pace on the legal front. Similarly, the OCHDA
Committee also met and things are progressing on the business plan and other sub-projects
too. Another working Group has been set up to start looking at issues relating to the
creation/forming and training of the Board.
Best wishes
Tony
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1.5 Email sent to OBMG members in advance of meeting on 14 January 2021
The email included the draft report on the harbour limits consultation as an attachment and
was sent to both the ABC Marine Operations Manager and Oban Harbour Master.

From: Tony Bennett <ambennett@outlook.com>
Sent: 14 January 2021 10:51
To: Paul Jennings <paul.jennings@calmac.co.uk>; Cameron MacPhail
<cameron.macphail@calmac.co.uk>; Scott Goodwill <scott.goodwill@calmac.co.uk>; Phil Day
<PhilD@nlb.org.uk>; Ewen Mackerchar <EwenM@nlb.org.uk>; Mike Brew
<michael.brew@hotmail.co.uk>; John MacAlister <john@jmacoban.co.uk>; Ramsay Muirhead
<Ramsay.Muirhead@cmassets.co.uk>; David McHardie <david.mchardie@cmassets.co.uk>; Clark,
Stewart <Stewart.Clark@argyll-bute.gov.uk>; McKenzie, Vicki <Vicki.McKenzie@argyll-bute.gov.uk>;
Karl.Zaczek@transport.gov.scot <Karl.Zaczek@transport.gov.scot>
Subject: Re: Oban Bay Management Group meeting - agenda

Belated thanks Paul
A couple of things in advance of the meeting:

1. I am afraid that John is unable to be with us today - he is up to his eyeballs with
DEFRA and Scot Gov trying to unlock the post Brexit bottlenecks that are currently
screwing up a large part of the fishing exports;
2. I attach two DRAFT documents for reference - (a) the draft report on the harbour
extents consultation, and (b) the current draft project plan for OCHDA. The latter is
very much hot off the press - so much so that not all of the group have seen it yet,
but I am aware that members of the OBMG may wish to see this as it evolves. Please
treat both documents as confidential for now.
See you all shortly
Tony
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1.6 Copy of report on public consultation regarding seaward
extents for the Harbour (This was presented to OBMG and is still available online)
Consultation on seaward Harbour Limits for Oban
Background
Following a wide-ranging consultation in 2017 & 2018 by the Oban Bay Management Group
it was concluded that the preferred option for the future management of Oban Harbour and
its approaches was the formation of a Trust Port. The Oban Community Harbour
Development Association (OCHDA) was formed from the existing Oban Bay Stakeholders
Group in order to explore further, and develop proposals for, the development of a Trust Port
for Oban.
In October 2020 OCHDA started a consultation exercise regarding the seaward limits for the
area that will be managed by the new Harbour Authority. The consultation was widely
publicised through local media, including newspaper, radio and various social media.
Information was sent to local businesses, with a particular emphasis on marine industries,
and to local residents via Community Councils and other social media mechanisms. The
consultation period ran from 10th November 2020 until 11th December 2020 and any late
submissions, to date, have been accepted and incorporated. This report summarises the
conclusion of that consultation and gives recommendation for future action.

The issues under consideration
The consultation exercise covered two issues and included choice for the resolution of one.
Oban Bay is accessed by two routes. The first of these is the narrow North entrance, the
route usually used by ferries and most other vessels visiting the harbour. The second route
is the South entrance, up Kerrera Sound, a route used particularly by leisure craft and fishing
boats.
For the North entrance the consultation simply described the proposal to extend the waters
covered by the Harbour Authority to include the outer large-vessel anchorages and ensure
safe approaches to the bay from the North and West. For the South entrance the
consultation offered two alternatives, both based on including the whole of Kerrera Sound,
one with a straight line boundary, and the other with an arc boundary. The consultation
sought comment on the proposed position of the boundaries in both entrances and invited
other comments.

The North entrance
The proposed boundary at the North Entrance consists of an arc 0.75nm radius from North
Spit light, as shown overleaf. This includes the two large vessel anchorages which already
exist outside Oban Bay (all four are marked on the chartlet), thereby enabling the new
Harbour Authority to manage the use of these facilities and the transfer of passengers
between the shore and visiting cruise ships.
There was broad agreement with the proposed boundary at the North entrance, as shown in
the histogram overleaf. Many respondents expressed the view that this was long overdue
and would make a significant difference to safe passage through the waters of Oban Bay.
MOU A1
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Individual comments included both that the area included was too small and that it was too
large. A number of respondees indicated that they considered a 1nm radius arc to be more
sensible, whilst others stated that that the arc should be drawn less far out, or that the
boundary should be within Oban Bay itself. Comment also included perceived difficulty in
assessing vessels’ positions where limits are drawn on curves. Just nine respondees
indicated that they disagreed with the proposed boundary - many of these also disagreed
with both of the proposed Southern boundaries.

Summary of responses relating to the proposed harbour boundary at the
North entrance to Oban Harbour.
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The South entrance
Two options were given for the proposed Southern boundary, as shown in the figure below.
Both limits will enable the Harbour Authority to manage the movement of large vessels
before they enter the more confined waters of Kerrera Sound, as well as providing the
opportunity to create a further large vessel anchorage at the south end of Kerrera.

There was a wider range of views and more comment in relation to the South entrance, as
confirmed by the summary response histogram below:

.
Summary of responses relating to the proposed harbour boundary at the South
entrance to Oban Harbour. Green bars represent the green arc, whilst blue bars
represent the blue straight line.
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Summary points are:







90% of responses expressed a preference for the straight-line boundary rather than
the arc.
A small number of respondees would have preferred a larger area to be included; this
would both 'future-proof' the Harbour and allow more effective management of larger
vessels.
Others expressed the view that a more modest area was required, and made
suggestions such as moving the north-western boundary limit to Rubha Seanach or
further up the Sound.
A number of respondees expressed concern regarding the potential for restricting
fishing or other traditional activities within this area. Similar comments were made
regarding the Northern entrance by a smaller number of respondees.

Consultation outcomes
Overall the consultation showed a high level of satisfaction with the proposed limits.
The Northern boundary is acceptable to the vast majority of respondees, with a similar
number of comments saying that the proposed area should be enlarged or reduced. It is
therefore recommended that the proposed Northern boundary is used as the basis for
the drafting of the Harbour Order for the new Harbour Authority.
The Southern boundary consultation demonstrated a clear preference for the straight line
boundary as proposed, although it is noted that there were also comments in favour of other
alternatives. It is therefore recommended that the proposed Southern boundary as
shown by the straight blue line is used as the basis for the drafting of the Harbour
Order for the new Harbour Authority.
The consultation also highlighted that more needs to be done in helping users to understand
why a new Harbour Authority for Oban is being formed. Whilst some of the responses and
comments appeared to be well informed and showed an awareness of some of the historical
and legislative background, other comments suggested that there is scope for more
information to be provided. Similarly, some comments suggested that there may be some
confusion between the roles of the Harbour Authority, Marine Scotland, Transport Scotland
and Crown Estate Scotland in managing the waters and seabed within a Statutory Harbour
Authority area.
A number of individual comments specific to the residents of Kerrera were also submitted as
part of the consultation. Many of these related to foreshore ownership and existing
agreements. OCHDA has already started to contact some of these respondees to discuss
their specific concerns.
OCHDA
13 January 2021
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Questions asked in the consultation survey
1. Name
2. Post code
3. Email address
4. Do you operate a vessel: No / Yes
5. If yes what type of vessel?
6. Organisation
7. Are you familiar with the voluntary code for Oban Bay Yes / No?
8. Do you use Oban as a Port, rarely, occasionally, frequently?
Northern Entrance
9. Do you think that the blue arc at 0.75Mile radius is suitable: strongly agree, mildly
agree, neither agree nor disagree, mildly disagree, strongly disagree?
10. What is good about this limit
11. If you do not agree with this limit, is there another limit that would more suit the needs
of the Trust Port.....this might be for a number of reasons including safety, economic
viability, existing activity etc
Southern Entrance
12. Do you think the preferred option of the blue dashed line is most suitable: strongly
agree, mildly agree, neither agree nor disagree, mildly disagree, strongly disagree.
13. Do you think the green arc boundary is most suitable: strongly agree, mildly agree,
neither agree nor disagree, mildly disagree, strongly disagree.
14. Of the two southern limits, which one do you prefer? Blue straight line/green dashed
arc.
15. What is good about your preferred limit?
16. If you do not agree with these limits is there another limit that would more suits the
needs of the Trust Port.....this might be for a number of reasons including safety,
economic viability, existing activity etc
17. Finally, are there any other points you would like OCHDA to take into account when
considering the extent of the harbour limits for the new Trust Port?
18. Thank you for taking time to complete the survey. Would you like your name to be
added to a mailing list for further information and news on the future of Oban
Community Harbour?
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1.7 Extract from minute of OBMG meeting held on 14 January 2021
The extract continued over two pages so the headings appear in the second extract.
The minute also confirms that the ABC Marine Operations Manager and Oban Harbour
Master were present at the meeting, together with representatives from NLB, CMAL,
CalMac/CFL and Transport Scotland
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2 Jurisdictions within Oban Bay
In October 2003 Susan Mair, then Head of Legal Services, reported to the OLI Area
Committee confirming the existence of the Oban General Harbour Authority in terms of the
1878 legislation. In preparing this document it has been assumed that the Council Archives
are currently closed to visitors but if/when they re-open this can be re-visited if necessary.
More recently, Donald Kelly of the Council's Legal Services confirmed that the Council was
still responsible for the area lying to the east of the Dogstone/Brandy Stone line. The email
he sent confirming this is included overleaf as 2.1. The email was sent to David Philips in
March 2017 who, at that time, was coming to the end of his term acting as coordinator for
the Oban Bay Management Group. The email was also sent to multiple Council Officers and
Paul Jennings - the new co-ordinator for the OBMG. It is understood that this was sent to
assist with the review of Harbour Boundaries which the OBMG was starting at that time, and
which the Oban Bay Stakeholder Group subsequently completed in early 2019.
In 2018 CMAL, with the agreement of the OBMG, commissioned Monic Peto and her team
from Eversheds Sutherland LLP to undertake a review of the existing legislation prior to
commencing work on the drafting of an HRO for CMAL to become the SHE for the harbour.
The initial report produced by Monica has not been included in this document as it has been
superseded by the two reports which are presented here.
The Eversheds-Sutherland initial report was submitted to the OBMG in early 2019 for
comment and review. The OBSG, particularly Fergus Gillanders (former ABC Oban
Assistant HM and Acting Oban HM) and Boyd Holmes (retired solicitor) carried out extensive
searches of the ABC Archives and provided comments and feedback on the initial review.
The majority of the comments arising from the OBSG are contained in the first of the reports
which are included in this section of the document (page XX). This report was completed by
the Chair of the OBSG and, in addition to summarising the work that had already been
completed, provided a detailed assessment of how the historic legislation relates to the
current structures which surround Oban Bay. This report was presented to the OBMG, an
OBSG Stakeholder meeting and finally a public meeting held at the Gathering Halls in March
2019. Council officers were present at all three meetings, and Councillors from both OLI and
the Harbour Board were present at both the OBSG and Public Meetings.
The final report is the response by Monica Peto to the report which was prepared by the
OBSG (it is a copy of a pdf file so is of a lower resolution than the rest of this document).
THis was completed after the OBSG meeting but was included in the Public Meeting that
was held a month later. The report shows that, with the single exception of the boundary in
the SE corner of the Harbour between the South and Railway Piers, broad consensus had
been reached on the areas of jurisdiction within the Bay. (The SE corner is addressed in
Section 3 of this document which includes information relating to work and negotiations
carried out in 2020 by CMAL, OCHDA and the OBMG.)
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2.1

Copy of email sent from head of ABC Legal Services to
Council Officers and OBMG coordinator in March 2017.
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2.2

Copy of report detailing the review of jurisdictions prepared
by the OBSG

A review of the areas of jurisdiction for the different harbour
authorities within Oban Bay

A M Bennett
9th February 2019
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1

Introduction

1.1

This purpose of this document is to try and provide an overview of the various papers
that have been produced both by individual stakeholders and Monica Peto on behalf
of the Oban Bay Management Group (OBMG). Unlike the authors of the existing
papers I have no legal training nor any previous experience of the detail of harbour
legislation. Furthermore, I do not have access to all of the Acts and documents on
which their papers are based. Despite this, I still hope that this document will provide
a constructive input to the debate.

1.2

Whilst the views and opinion that are expressed in the document are of a personal
nature, I have tried to ensure that they are consistent with my role as Chair of the
Oban Bay Stakeholders Group (OBSG). By this I mean that I have tried to ensure
that whilst I am duty bound to effectively convey the views of the Stakeholders to the
OBMG, I recognise that there is also a responsibility that these views are reasonable
and balanced. To a degree this has already been achieved with regard to the latter
submissions and comments that have been made. Conversely, I think it is also my
responsibility to provide constructive comment on the views that have been
expressed on behalf of the OBMG, even when there may be differences in opinion.

1.3

Given the above I have tried to focus on the positives as much as possible when
preparing this document, and as a result have attempted to:
1. Highlight areas where there is close agreement or even consensus;
2. Give an opinion where differences may occur;
3. Where possible, introduce additional evidence to help with the debate about
issues for which there is still a difference in opinion;
4. Provide a visual representation of the different areas of jurisdiction within
Oban Bay.

1.4

This final point is probably the one which I am best qualified to undertake having
spent the majority of my working life dealing with maps, charts and legislation of
various vintages. Some of the detail behind the methodology that I have employed
for this is contained within the Appendices to this document. The main body of text
contains the final plots.

1.5

When making comment on the representations that have already been made I shall
refer to the three authors by their initials, ie MP, BH and FG1. Similarly, I shall adopt
the numbering convention used by MP, not least because that is the means by which
BH referred to the document.

1.6

Each of the three piers shall be dealt with in the same order as considered by MP.
Perhaps fortuitously, this allows me to address what I think is the least contentious
issue first of all.

1

ie Monica Peto, Boyd Holmes and Fergus Gillanders

MOU A1

Page 19 of 57

2
2.1

North Pier
There appears to be almost complete agreement on the detail of the historic
legislation with regard to the jurisdiction and status of the North Pier. The only
differences in opinion between BH and MP appear to relate to (a) the powers to
appoint a general harbour master, and (b) the use of terms such as 'statutory harbour
authority', 'harbour authority' and even 'authority'. Reading between the lines I think
that both MP and BH actually agree on the detail of these two points, but have
included them in order to either help a later argument or, in layman's terms,' put
down a marker'. The relevant paragraphs are 3.2 and 3.4.

2.2

The issues raised by BH in 3.4 are relevant to the whole of the legal debate about
Oban Bay, and are also covered in more detail by him in his para 2.1 (3). The
legislation is of a historic nature and much of it uses language and terms that have
subsequently evolved and/or been replaced. I have tried to take a pragmatic
approach on this (even simplistic at times). One such approach has been to look at
the consequences of an Act being introduced, rather than to try and make a detailed
interpretation of historic language and terms, much of which has been superseded by
more modern legislation and guidance.

2.3

Accepting the comments raised by BH as described above, there seems to be
agreement that so far as the North Pier is concerned:






2.4

The Oban Harbour Order (1862) authorised the construction of the pier by
John Campbell, Marquess of Breadalbane;
The Oban Pier and Harbour Order (1864) and its confirming Act set out the
limit of powers of jurisdiction for regulating the North Pier;
The Oban Piers Order (1896) and its confirming Act authorised the transfer of
the North Pier to the 'Commissioners of the burgh of Oban', who subsequently
became what we would now call the SHA . Section 22 of the Order defined
the geographical extent of the area of jurisdiction.
Quoting from MP (3.9) ' the Argyle and Bute Council, as the statutory
successor of the Commissioners, is the statutory harbour authority for North
Pier within the limits of jurisdiction provided in section 22 of the 1896 Order.
..........To the extent that those limits are coextensive with the limits of
jurisdiction relating to the Railway Pier, the Council’s jurisdiction takes
precedence.

A plan showing the current extent of the area of jurisdiction associated with the North
Pier is shown in Figure 2.1. Note that this is plotted on a current OS baseline plan
rather than that which was available at the time the Act was drawn up.
Consequently, the southern limit of the boundary as defined in the Act now appears
to be on dry land. The methodology that was used to plot this boundary line is
explained in detail in Appendix A to this document.
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Figure 2.1 Geographical extent of jurisdiction relating to the North Pier as defined in Section
22 of the Oban Pier and Harbour Order (1896), plotted onto a current (2019)
Ordnance Survey base map. All parties agree that this jurisdiction still applies.
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3

South Pier

3.1

As with the North Pier, there appears to be general agreement on the history of the
South Pier, albeit with one difference in opinion. Broadly speaking the same 1896
Order that gave 'the Commissioners' (now ABC) jurisdiction around the North Pier
also gave them jurisdiction of an area of Oban Bay adjacent to the South Pier. This
extent of this jurisdiction was defined in Section 18 of the Order, and is plotted in
Figure 3.12. As with the North Pier, the area of jurisdiction for the South Pier takes
precedence over that of the Railway Pier, as confirmed by MP (5.8).

3.2

The SDA (Oban South Pier) Order 1988 and its associated Act gave the SDA powers
to extend and rebuild the South Pier, although no mention was made of the transfer
of jurisdiction. The pier was subsequently acquired by Caledonian MacBrayne Ltd in
1990 (now CMAL). As with the transfer to the SDA there was no mention of the
transfer of the regulatory powers.

Figure 3.1 Geographical extent of jurisdiction relating to the South Pier as defined in
Section 218 of the Oban Pier and Harbour Order (1896), plotted onto a current
(2019) Ordnance Survey base map.
3.3

The only point on which BH and MP appear to disagree is whether or not the
regulatory powers over the area in Figure 3.1 still exist. MP considers that as the
powers were not transferred to either the SDA or CMAL 'this may be an indication
that they have been impliedly repealed' (my emphasis), a view which BH disagrees
with. The limited research that I have been able to undertake using more recent

2

This was the most difficult of the three SHA areas to determine due to the extent of the changes that have
taken place at the southern end of the harbour since the late 1890s. Having said that, I am confident that it is
still within the tolerances defined in the 1847 Act which, in Section XI, defines the acceptable limit of deviation
as 10 yards.
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HEO and HRO legislation leads me to agree with BH3, in which case I also consider
that the area shown in Figure 3.1 is still under the jurisdiction of ABC.
3.4

It must be noted that MP later comments on the limits of this jurisdiction being
referred to in the Section 14 of the Scottish Transport Group (Oban Quay) Order
(1974) (MP para 5.8). To me this confirms that as recently as 1974 the then
legislators still felt it necessary to refer to the area of jurisdiction that was associated
with the South Pier.

4

Railway Pier

4.1

Once again the history of the Railway Pier seems to be relatively straightforward with
BH, MP and FG agreeing on the vast majority of events. There is one significant
difference between the views of BH and MP and, as I shall later explain, on this
occasion I think further analysis of the relevant Act supports the statement made by
MP, although BH does subsequently refer to the same section of the legislation.

4.2

The Callander and Oban Railway Act 1878 authorised the railway company to
construct what eventually became the Railway Pier,4 and in Section 3 of the Act
defined the seaward extent of the 'harbour'. At this time, should their areas of
jurisdiction overlap then the 'harbour' that was to be created would take precedence
over that created under the 1864 Act, ie the North Pier. This was subsequently
reversed in section 28 of the later 1897 Act.

4.3

Given the significance of the 1878 Act to the debate that is currently underway with
regard to the management of Oban Bay, the portion of the Act that specifically relates
to the harbour is actually very small and only includes a few paragraphs. The
primary query raised by BH relates to MP's reference to the railway company being
given 'jurisdiction' over the area described in section 3 of the Act: BH questions what
type of jurisdiction is being referred to. As MP explains, Section 39 of the Act defines
what this jurisdiction includes, and actually repeats the description of the area to
which it applies (ie section3). BH does subsequently refer to this in paragraph 7.5 of
his paper, so maybe they do agree after all?!

4.4

All parties appear to accept that the waters defined in Section 3 of the Act became
what we would now call a SHA as a result of the 1878 Act. The subsequent evolution
of the Railway Pier is also agreed, as summarised by MP in paragraphs 5.3 to 5.12.
For the purposes of this document it is the redefining of the seaward extent of the
harbour associated with the Pier, the final (and current) definition being provided by
the section 14 of the Scottish Transport Group (Oban Quay) Order 1974. This is
shown in Figure 4.1, together with the area of jurisdiction of the North and South
Piers.

3

This is primarily because a number of Harbour Orders that I have consulted contain a section at the back of
the document which lists the various Orders , Acts and parts thereof that have been repealed by the
legislation.
4
At that time the sea wall ran along the side of Shore Street.
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Figure 4.1 Most recent geographical extent of jurisdiction relating to the North, South and
Railway Piers, plotted onto a current (2019) Ordnance Survey base map.
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4.5

MP provides a succinct summary to the final status of the Railway Pier which is one
that I agree with (almost) entirely in her paragraph 5.13:
In conclusion, CMAL is the statutory harbour authority for the Railway Pier within
the limits of jurisdiction prescribed by section 28 of the 1897 Act, as amended by
section 14 of the 1974 Order.........To the extent that those limits of jurisdiction
overlap with those relating to the North Pier, the powers of the Council override
those of CMAL. However, if a general harbour master were to be appointed under
sections to 40 to 42 of the 1878 Order, the general harbour master could not
exercise any powers within those limits.
The only query I have with regard to this statement is the final sentence, which I
think should instead state 'However, a general harbour master appointed under
sections 40 to 42 of the 1878 Order could not exercise any powers within those
limits'. This will be explained in the following section.

5

Jurisdiction of the outer part of Oban Bay

5.1

Thus far the different representations that have been made with regard to the
jurisdiction around the three piers in Oban Bay have been almost completely in
agreement. Apart from the finer detail of the use of specific words or phrases, or
subtle emphasis, the only significant difference is with regard to whether or not the
waters lying off the South Pier are under the jurisdiction of the Council. As already
stated, my view is that they are - not least because the 1974 Order specifically
referred to them more than 75 years after the original Act was passed. If agreement
can be reached on this then I believe that what we now refer to as the 'Statutory
Harbour Authority' areas associated with each of the three piers are as shown in
Figure 4.1.

5.2

The single issue which has still to be resolved with regard to the management of
Oban Bay relates to the area which outwith the three SHAs. Even on this, the most
controversial of the identified issues, there is a degree of consensus:
 BH and MP agree that sections 40 to 42 of the 1878 gave powers to appoint of
what was referred to as a 'general harbour master' (GHM);
 The list of potential bodies and individuals who could appoint the GHM is included
within the 1878 Act, and that a subset of this list could make the appointment;
 The salary of the GHM would be paid equally by those making the appointment;
 The area of jurisdiction of the GHM would extend across Oban Bay to an
imaginary straight line joining the Dog Stone to the Brandy Stone, but excluding
what are now referred to as the SHA areas that are nested within this line.
However, beyond this my views are in general more closely aligned to those of BH
than MP.

5.3

As BH states, the use of the phrase 'there is some evidence that a general harbour
master was appointed in the past' by MP in paragraph 6.5 understates the case and
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is somewhat unfortunate, particularly as paragraphs 6.5.1 and 6.5.2 then go on to
provide evidence that a GHM was appointed. As BH also states, the fact that there is
a set of by-laws from 1882 provides further evidence.
5.4

Subsequent paragraphs in the MP report appear to try and cast doubt on whether or
not the 1878 Act led to the creation of a 'Harbour Authority' for Oban Bay. The
specifics of individual points have been addressed by BH in his document of 21st
January 2019, the majority of which I agree with. I shall therefore take a different
approach to exploring this important issue. In part this is based on a 'before and
after' comparison as mentioned in my paragraph 2.2, but also using documented
evidence in addition to that which has already been referenced and statutory
documents such as the Admiralty sailing directions that refers to the 'Oban Harbour
Authority'.

5.5

Rather simply, it could be argued that as the different parties all seem to agree on (i)
the relevance of the historic legislation with regard to the areas of jurisdiction for each
of the three SHAs (as they are now referred), (ii) that the GHM's jurisdiction did not
extend to these 'nested' areas, and (c) a GHM was appointed by the proprietors of
the (now) SHAs, then the GHM had to have an additional harbour area over which he
had jurisdiction - if not then why would he have been appointed?!

5.6

Similarly, the fact that the 1878 Act did not refer to a Harbour Authority does not
mean that, in today's language, this is not what was created. As already stated,
language and terminology evolve. The original legislation from which CMAL now
claim SHA status did not refer to a Statutory Harbour Authority, but common sense
dictates that this is where the legislation has ended up.

5.7

Argyll and Bute Council have recently changed the access arrangements to their
archives and now allow members of the public to inspect these by prior arrangement.
Appendix B contains a selection of extracts that relate to Oban Bay from between
1927 and 1960. Most of these speak for themselves so I shall just draw attention to
some specific examples.

5.8

Appendix B.1 is a letter from the Depute Town Clerk dated 21 June 1927 in which he
states that:
"The Town Council of Oban are not the Harbour Authority at Oban. The Authority
consists of three representatives, two from the Council as owners of the North and
South Piers and one from the L.M.&S. Railway Company as proprietors of the
Railway Pier'
This clearly demonstrates that a Harbour Authority did exist in Oban by 1927, and
that it was operated in accordance with the requirements of section 40 of the 1878
Act. Whatever we may try and deduce from the legislation almost a century later, this
is how the Act was both interpreted and applied for the majority of the twentieth
century.
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5.9

Appendices B.2 and B.3 are copies of the annual accounts of the Oban Harbour
Authority. Aside from noting that it was then possible to run a Harbour Authority for
£45 a year, both documents are titled:
THE OBAN HARBOUR AUTHORITY acting under 'The Callander and Oban Railway
Act, 1878'
Further confirmation that there was an Oban Harbour Authority, and that this was
formed as a result of the 1878 Act.

5.10

Additional extracts contained in Appendix B confirm the appointment of
representatives from both the Council and railway company to what would now be
referred to as a Harbour Board. Appendix B.8 introduces the term of 'Piermaster' for
the South Pier, the inference being that the Piermaster sits below the GHM (who by
then was being referred to as the Harbour Master). Finally, Appendix B.11 shows
that by 1960 both the North and South Piers were being overseen by a single
Piermaster who answered to the Town Council and the Piers Committee.

5.11

In addition to the documentary evidence presented in Appendix B the historic charts
which form part of Appendix C provide a useful insight into the status of Oban Bay
before and after the 1878 Act:
 Both the 1856 and (somewhat scruffy) 1865 Admiralty Charts show no separation
between Oban Bay and the rest of the waters. In fact, Oban Bay is not labelled in
any way, even though Ardentrive Bay is at that time.
 By 1893 (ie after the 1878 Act) there is now a line delineating the boundary
defined fin Section 40 of the 1878 Act from the waters to the west. At this time
Oban Bay is labelled as 'Oban Anchorage', reflecting both the practices of the day
and the available facilities.
 The 1933 chart also shows the line separating the Oban Harbour Authority from
the waters to the west. By this time the inner bay is now labelled Oban Bay.

5.12

Further evidence exists with regard to the formation and operation of the Oban
Harbour Authority but hopefully all parties can now agree that the information referred
to above is sufficient to confirm that the 1878 Act did lead to the formation of the
Oban Harbour Authority.

5.13

In paragraph 6.5.2 MP states that:
'As far as we are aware no general harbour master has been appointed for some
time – possibly not since the local government reorganisation under the Local
Government (Scotland) Act 1973.'

5.14

Although there is circumstantial evidence that this was not the case and a GHM was
appointed after the 1973 Act, that is a matter which is primarily of academic interest.
The evidence confirms that a GHM was appointed as a result of the 1878 Act subsequent inactivity through the indolence of successive SHAs does not override
this. Furthermore, it could be argued that the more relevant point is whether or not
the Harbour Authority existed after this time.
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5.15

Although I do not have a copy of the actual document, the 1984 Oban Marine
Development Plan report states the following with regard to 'interested parties':
"Approval in principle to the OMD plan must first be obtained from many interested
parties. These include;Department of Trade - Maritime Authority
Northern Lighthouse Board - Navigation Authority
Strathclyde Regional Council - Harbour Authority and North & South Pier owners
Caledonian MacBrayne - Ferry Operators. Railway Quay owners
British Rail - Railway Operators. Railway premises owners
Crown Estate Commissioners - Seabed proprietors
Argyll and Bute District Council - Planning and Tourism Authority
Highland and Islands Development Board - Highland development interests"
It can be seen from this that as recently as 1984 there was differentiation between
the three pier owners and the Harbour Authority, and that the Strathclyde Regional
Council had become the successor to the OHA, (even if they chose to do nothing
with those powers). The only input Argyll and Bute District Council had at that time
was as the Planning and Tourism Authority.

5.16

The transition from Regional and District Councils to unitary authorities appears to
have resulted in the Harbour Authority status for Oban Bay falling to Argyll and Bute
Council. This opinion was confirmed by the Council's Legal Manager as recently as
March 2017 when he advised interested parties that the Council was the successor
to the Oban Harbour Authority and was therefore the Harbour Authority for the wider
area of Oban Harbour in addition to being the owner of North Pier and having
responsibility for the area adjacent to this.

5.17

I am not competent to give an opinion on this, other than to say that there appears to
be evidence that there appears to be a number of instances where the successors
the Oban Harbour Authority are referred to as the relevant Council at that time.
Whilst my own view is the perceived lack of recent activity relating to the OHA is as
much an academic point as that of the appointment of the GHM. The important thing
is that the OHA h'\ did exist after the 1878 Act, and that subsequent inactivity by
successive SHAs does not override this. Should this point be considered to have
greater significance than I think it has then further inspection of the records relating to
both of the Argyll and Bute Councils and the Strathclyde Regional Council may
provide additional clarification.

5.18

To summarise, I think the evidence that has been collated demonstrates that
 A general harbour master for Oban Bay was appointed as a result of the 1878 Act;
 The 1878 Act led to the formation of the Oban Harbour Authority;
 There is documentary evidence that the OHA was active until at least the late
1960s or early 1970s;
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 There is circumstantial evidence that the role of the OHA was subsequently taken
over by Strathclyde Regional Council and then Argyll and Bute Council.
5.19

The final section of MPs consideration of jurisdiction over the Oban Bay is primarily
concerned with the Port Marine Safety Code. Given that this arose from the Sea
Empress running aground at the entrance to Milford Haven in 1996, it is not
surprising that the 1878 Act is not consistent with the Code. The whole purpose of
the exercise in which we are all currently engaged is to address this situation and
thereby improve safety in Oban Bay. To paraphrase Boyd Holmes:
The way forward to secure a compliant harbour authority is for ABC and CMAL to
acknowledge that they are the inactive guardians of the moribund but extant old-style
trust port, OHA, and to discharge their obligations by seeking the necessary
authorisation for the conversion of that body to a modern trust port whilst
incorporating an extension of its geographical limits of jurisdiction.

5.20

I support this conclusion, with the additional comment that in the spirit of both section
40 of the 1878 Act and the current emphasis on community empowerment by the
Scottish Government this should be done in collaboration with other Stakeholders
and other interested parties

A M Bennett
9th February 2019
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Appendix A Explanation of how the map showing the area of jurisdiction for
the SHA at the North Pier was derived
A.1

When starting to prepare this document I realised that, other than the line showing
the area of jurisdiction for the Oban Harbour Authority arising from the 1878 Act, I
had not seen any visual representation of the areas over which each of the three
'nested' harbour authorities have jurisdiction. Furthermore, I could find no such plan,
chart or map despite looking and asking a number of public and private agencies. As
someone who has previously studied cartography this was both a surprise and a
frustration, so I decided to try and produce indicative maps myself.

A.2

As it appears to be the least contentious of the three nested authorities I started with
the North Pier. There is consensus that the definition of the area is contained within
section 22 of the Oban Piers Order 1896, as quoted by MP in her Appendix 1.1. The
description contained in this text was converted into a series of vectors as follows:
1. All distances were converted from yards to metres;
2. All quoted headings were converted from the 32 point compass rose (ie the
eight principal cardinals, the eight half cardinals and the sixteen quarter
cardinals) to degrees;
3. The distances in metres were scaled to cm for the basemap onto which the
vectors were to be plotted.

A.3

In order to plot these on a modern Ordnance Survey map it was first necessary to
establish the point of origin. The 1896 Order defines this as 'the face of the sea wall
at the point where the burn passes through the wall near the north end of Alexandra
Road' which appears relatively straightforward. However, neither Alexandra Road
nor the burn are marked on the current OS maps. The archives of the National
Library of Scotland were therefore used to find the map which would have been in
use at the time the 1896 Order was drafted. The relevant extract from this is shown
in Figure A.1, from which it can be seen that Alexandra Road is (unsurprisingly) what
is now referred to as the Corran Esplanade, and the point at which the burn passes
through the sea wall can be
clearly seen.
Figure A.1
Extract from the 1897
Ordnance Survey sheet for
Oban showing the point of
origin for the area of
jurisdiction that is
associated with the North
Pier. The actual map was
from the 25 inches to one
mile series, the most
detailed available at that
time.
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A.4

This origin was therefore marked onto the current OS sheet for Oban and the five
different vectors were plotted. The resultant boundary appeared as shown in Figure
A.2 below:

Figure A.2

MOU A1

Initial plot of the North Pier area of jurisdiction based on the vectors derived
from the definition given in section 22 of the 1896 Order.
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A.5

Whilst the boundary plotted in Figure A.2 may appear on first impressions to be
reasonable, closer inspection confirms that it is in fact rather 'random' and is not
consistent with the definition given in the 1896 Order. This is most obvious from the
end point which, in the Order, is described as being 'where it meets the sea wall at a
point fifty yards or thereby from the east side of the road bridge over the Black Lynn'.
In contrast to this, when the southern limit of the boundary line as shown in Figure
A.2 is plotted on the 1871 OS map and most relevant Admiralty chart it appears to be
below the low water mark, a considerable distance from the point described in the
Order. Furthermore, no segment of the boundary seems to be parallel with any of
the pier structure, yet various acts and orders appear to suggest that this should be
the case.

A.6

Considerable time was spent trying to establish why the boundary did not appear to
end where it was described. Initially it was thought that the use of the 32 compass
cardinals may have introduced systematic errors into the process due to the fact that
each point refers to a range of 11.25 degrees - I had just taken the mid point of each
cardinal. However, adjusting each vector in turn, and combinations of vectors, did
not seem to approve either the location of the end point or the alignment of the
boundary with the pier structure.

A.7

One detail which I kept coming back to was that the end point was described as
being at the east side of the road bridge, yet on all of the OS maps this was shown as
running north-south. For there to be an east side either the bridge or the whole map
had to be rotated. Whilst this might sound to be improbable, the solution turned out
to be quite similar (and, to someone who spends so much of his time working with
charts, embarrassingly obvious).

A.8

Reference to the 1893 Admiralty chart for Oban Bay (ie at around the time of the
1896 Order) shows that at that time the magnetic variation was 21.15 degrees west.
This is very much higher than exists today (approximately 4 degrees west). Whilst
we may tend to use 'True' headings these days due the assistance given by modern
navigational aids, the reality is that in 1896 everything would have been done relative
to magnetic north. Consequently, the boundary line shown in Figure A.2 was rotated
by 21 degrees about its point of origin off Alexandra Road/Corran Esplanade to give
the revised boundary as shown in Figure A.3.

A.9

Cross reference to earlier maps and charts shows that the boundary as plotted in
Figure A.3 is not only consistent with the description given in the 1896 Order but also
has two vectors which are parallel to the pier faces, as referenced in later legislation.
This was therefore taken to be the definitive plot of the area of jurisdiction associated
with the North Pier, as presented in Section 2 of this document.

A.10

The same approach was taken in plotting the extent of the jurisdiction around both
the Railway and South Piers. In the case of the Railway Pier the main issue was
establishing the line off which the 100 yard distance was taken, whilst for the South
Pier it was necessary to apply the rotational correction to take account of the
magnetic variation.
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Figure A.3 Final version of the geographical extent of jurisdiction relating to the North Pier
as defined in Section 22 of the Oban Pier and Harbour Order (1896), plotted onto
a current (2019) Ordnance Survey base map.
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Appendix B Samples of documents contained in the Argyll and Bute Council
Archives.
Appendix B.1
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Appendix B.2
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Appendix B.3
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Appendix B.4
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Appendix B.5
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Appendix B.6
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Appendix B.7
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Appendix B.8
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Appendix B.9
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Appendix B.10
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Appendix B.11
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Appendix C
'Screen dumps' of old Ordnance Survey maps and Admiralty charts used to
determine the areas of SHA jurisdiction

1847, with current satellite image of identical area alongside

1847 with current satellite image of identical area alongside
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1856

1865

MOU A1

Page 46 of 57

1893

1933
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1959
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2.3

Copy of response by Eversheds Sutherland LLP to the OBSG
report.
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3 Boundary with CMAL 'Nested' SHA
In April 2020 CMAL advised OBMG members that they wanted to seek an alteration to the boundary of their SHA in the SE corner of the harbour.
This followed the joint review of existing harbour areas boundaries which had achieved consensus on all existing harbour boundaries other than that
in this vicinity.

3.1 OBMG Meeting of 30 April 2020
The following extract is from the OBMG meeting which took place on 30th April 2020, at which the ABC Marine Operations Manager was also present

3.2 The following two pages contain the initial proposal made by CMAL and the revised version that was
proposed by OCHDA after consultation with Oban Port Users and users of the South Pier.
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3.2 CMAL original proposal

CMAL proposed options:
All three options are based around a point at
the intersection of the current CMAL SHA
and the area assigned to South Pier. Rather
than continue in an ESE direction towards
the seaward end of the Lismore slip three
alternative proposals have been made.
These are all designed to give CMAL greater
control over the waters that lie to seaward
of their piers and related structures.

1 Straight line between the intersection and
the NE corner of the Lismore marshalling
yard.

2 Straight line running from the western
limit of the Lismore pontoon pier (at
(almost) 90 degrees) to a point where it
intersects with the original boundary line
between the two SHA areas, and then 'turns'
to run towards the point of intersection
described above along the original boundary
line.
3 Straight line running from the western
limit of the Lismore pontoon pier to the
point of intersection
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Alternative proposal:

3.2 OCHDA revision (yellow was line agreed)

Whilst it is recognised that CMAL need to have greater
control over the waters which lie off their piers and
operational structures there is also a requirement for the
operators of the South Pier to have similar control over the
waters lying off this structure. In simple turns this discounts
options 1 (purple dashed line) and 3 (pale blue dashed line)
as proposed - option 1 does not give CMAL what they
require, whilst option 3 does not give the South Pier
operators sufficient control.
Whilst CMAL's option 2 (green dashed line) does not appear
to have any obvious definition or explanation behind it, it
can be used to form the basis for further considerations.
The solid blue line
represents the equivalent
to CMAL's option 2 but running out at 90 degrees to the
South Pier. This would result in the CMAL area having an
unusual and impractical shape.
The orange/yellow line
is similar to the green line
proposed by CMAL but starts at the north-eastern corner of
the ice plant (which itself the approx. corner of the area
leased to the operators of the South Pier), and runs to
seaward parallel to the outside face of the Lismore slipway
until it intersects the current boundary line between the
SHA areas (shown by the red dashed line). This bisects the
option 2 (green dashed) and the south pier (blue solid) lines
and provides a reasonable area for all operators whilst also
being relatively straightforward to describe in the
legislation. This is the option that OCHDA would like to
propose.
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3.3 Extract from minute of OBMG meeting held on 25 June 2020
The following extract is from the OBMG meeting which took place on 25th June 2020, at which the ABC Marine Operations Manager was also
present. It confirms that the proposed boundary changes for the south east corner of the harbour have been agreed, and further re-confirms
that OBMG members also agree that all existing SHA boundaries are also agreed and fit the interpretation of the legislation.
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