Briefing Note:
Management of the seabed, and in particular moorings, within the proposed Oban
Municipal Harbour Area.

Section 4 of the minute of the January meeting of the OBMG includes the following:

SR advised that Crown estates are in the process of passing admin of the moorings to local
authorities and A&BC are currently working with Crown Estates on this. FG noted that the HRO
does not address the moorings and clarity is required.

Since the approved minute was published a number of people have contacted me to seek further
clarification as they did not think was the case. Whilst accepting that the approved minute may not be an
accurate record of what was actually stated, | can confirm that the statement as recorded is not an accurate
reflection of the current situation.

I have consulted with colleagues at Crown Estate Scotland (CES) and they have confirmed that Argyll and
Bute Council have not expressed an interest in managing the seabed during either of the two national
consultations which have been carried out thus far, the most recent of which was in 2022. At present only
three local authorities (Shetland, Orkney and Comhairle nan Eilean Siar) are working with CES on projects
relating to the management of the seabed. In all three cases the likely outcome is currently thought to be
an additional layer of consultation at the local scale, with ultimate responsibility remaining with CES. The
detail of what is happening in each of these local authority areas is not relevant to Oban, so | will instead
focus on what is.

Current situation
Using moorings as an example, anyone wishing to lay a mooring currently has to obtain an Agreement or
Licence from two organisations:

e Crown Estate Scotland - for the use of the seabed. Any activity which involves something being
placed on or in the seabed, or the removal of the seabed, requires consent from CES for which
there will usually be a charge (one exception being the NLB ATONSs). CES and their managing
agents (currently Bidwells LLP) administer this process, issue the consents or leases, and collect
the rental payments. The CES licence application does not go out to public consultation, but is
instead reviewed by the relevant Marine Officer.

¢ Marine Scotland (MS) - for the use of the water column. The MS licence or works licence
(depending on what is being done) is effectively the marine equivalent of terrestrial Planning
Permission. The application (unless it is a routine renewal) goes out to public consultation, with
bodies such as the NLB, RYA Scotland and NatureScot receiving copies of the application as they
are statutory consultees. MS then assess the application against both the received consultation
responses and considerations such as navigational risk before deciding whether or not to issue a
Licence for the mooring and/or works.

The catalyst to the writing of this briefing note was a mooring owner wishing to transfer their mooring to a
third party. Being aware of the history of the site | consulted with both Ewen and Phil at NLB to seek their
view before then getting back to the mooring owner. This case is still ongoing as it was only raised
yesterday so | cannot give any further details at this time.

A further example is the development of the North Pier pontoons by the Council. Initially it was thought by
the Council that the existing moorings could be 'served notice' and then removed. However, once it was



explained that this was not the case then all parties engaged and CES found new locations for all affected
moorings. The 'developer’ (in this case the Council) then paid for the moorings to be relocated.

CES and their managing agents effectively act in a similar way to that of a private landlord, seeking to
obtain a return for the asset which they are managing. The legislation under which we operate makes it
clear that there is a presumption in favour of an application to use the seabed being approved, provided
there are no conflicts which cannot be resolved. CES Agreements and Leases can vary in length but, in
the case of moorings, are usually open ended.

Marine Scotland are responsible for the management of the water column on behalf of the Scottish
Government and, as already stated, effectively act as the planning authority for most works - one notable
exception being fish farms. Marine Scotland licences used to have a lifespan of six years; that was recently
increased to 25 due in part to the amount of administration involved.

Situation once a Municipal Harbour Authority is formed

So far as the seabed is concerned then, contrary to the statement recorded in the approved OBMG minute,
CES will continue to have responsibility for the management of the seabed. All moorings, pipelines, cables,
anchors and associated ground tackle, pier extensions and outfalls etc will continue to require a CES
consent and will, in most cases, continue to pay rent to CES. This applies to the MHA, who already have a
number of agreements with CES.*

The most significant change associated with the expansion of the Municipal Port is that, provided they are
granted the authority sought in the HRO, the Council will effectively take the role of Marine Scotland and
will be responsible for managing the water column itself. (MS may still have an interest in some activities).

This situation already exists elsewhere around the Scottish coast, and CES and their managing agents
have extensive experience of working with a range of Statutory Harbour Authorities. At the simplest level
we routinely consult with Harbour Authorities before granting a consent for a mooring to be laid - one recent
example being Arinagour on Coll where CMAL are the SHA.

For a harbour as busy and diverse as Oban we have suggested that the new harbour authority considers
adopting a model similar to that used by Peel Ports on the Clyde. There, the management of moorings is
delegated to the Clyde Moorings Committee (CMC) which consists of representatives from organisations
such as Clydeport, CES, MS, QHM, RYA Scotland and fisheries interests. This group is consulted about all
mooring applications and related issues. The CMC is hosted by Clydeport, with Bidwells administering the
licences on behalf of CES. Not only does this ensure that everyone knows what is where, it also allows
Clydeport to concentrate on the more common challenges associated with running a busy harbour.

The proposals contained in the Terms of Reference document which was recently circulated do not appear
to include significant consideration about how noorings might be managed. Similarly, thus far the Council
have not engaged with CES about the future management of moorings etc within the proposed SHA area,;
we would welcome any opportunity to discuss this going forward.

A M Bennett

Crown Estate Scotland Marine Officer
Argyll and Inner Isles

15/3/2020

! CES has previously offered A&BC (and other local authorities with a significant coastal portfolio) a 'Master
Agreement' under which all of their marine agreements would exist. Thus far the Council have not taken up this offer.



